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Introduction

Each year the international community’s attention turns to Geneva
in the spring and New York in the fall. This is due to the fact that
since the early 1990s the United Nations (UN) Commission on
Human Rights (CHR) and the UN General Assembly meet at
those times. With the increased interest in human rights issues
after the end of Cold War, discussions of human rights at the UN
receive greater attention. The Universal Periodic Review (UPR)
was introduced as a mechanism to investigate the human rights
situations of all member states after the 2006 replacement of the
UN CHR by the UN Human Rights Council (HRC). This mech-
anism is a wise application of the universality of human rights.

A country’s human rights situation shapes its image and
reputation. Countries with a high level of human rights is eligible
to become members of the HRC. In contrast, for countries with
a dire human rights situation, a UN Special Procedure Mandate
Holders are mandated by country as well as by theme, such as
right to food and prevention of torture. As of May 2016, there are
41 thematic and 14 country mandates. With the establishment of
the UN HRC, the Republic of Korea (ROK or South Korea) was a
council member from 2006-2008, 2009-2011, and 2013-2015.
In 2016, South Korea is serving as a chair of the UN HRC on
behalf of Asian region. At the 60" session of the UN CHR in 2004,
Resolution 2004/13 was passed. This resolution mandates a
Special Rapporteur for human rights situation in the Democratic
People’s Republic of Korea (DPRK or North Korea). In addition,
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thematic Special Rapporteurs for the Right to Food, the Elimina-
tion of Discrimination against Women, and the Rights of the Child
have also been mandated to North Korea. However, Pyongyang has
continued to be suspicious of those UN human rights mechanisms
as having a political agenda, which has resulted in the lack of
cooperation on the part of the North.

Recently the North Korean human rights issue has gained
unprecedented international attention. Until the early 2000s,
rights violations were only sporadically discussed by North
Korean escapees and civil society organizations (CSOs) in and
out of South Korea. Despite the dire North Korean human rights
for several decades, little improvement has been seen due to the
North’s recalcitrant administration. In comparison, efforts by
the international community, including the UN, to improve the
North Korean human rights situation have intensified. In 2003,
aresolution on North Korean human rights was adopted at the
59" session of the UN CHR. Since then, governmental and
non-governmental organizations (NGOs) have actively worked
toward alleviating human rights infringements in the North.
A variety of methods of improving human rights in the North
have been tried, such as adopting resolutions, publishing reports,
actively spreading awareness, taking escapee testimonials,
campaigning, protesting in front of North Korean embassies,
sending propaganda via radio and leaflets, and even starting a
movement to take the North’s leader to the International Criminal
Court (ICO). Despite those efforts, there has not been any tangible
improvement in the North Korean human rights situation.

Given the deep interest in North Korean human rights
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taken by the international community, it is hard to say that
there have been actual improvement on North Korean human
rights. Is it that the abundance of criticism of the North Korean
human rights and cries for improvement have existed without
a realistic action plan? Or, was it because the human rights
issue was used as a tool for achieving another goal, namely
regime change? To find out what is the best way to make a real
improvement, it is crucial to highlight the need for an evaluation
of the effectiveness of the North Korean human rights policy
pushed by the international community, including South Korea.
We have bypassed discussing “to what extent” the human rights
situation is dire and instead we must focus on “how” we can
improve it.

Of course, if a country’s human rights situation is dire,
then the reason lies in that country. In addition, first step is to
pressure Pyongyang on its human rights situation. I also agree
that the primary responsibility for the poor state of human
rights lies with the North Korean administration. With this as a
foundation, the existing policies will be analyzed and evaluated.

Through this book, I will examine the gaps between the
international North Korean human rights policy and the lack
of actual improvement in North Korean human rights. This
difficult task will be analyzed with the following three issues.

First is the problem of applying international human
rights standards at the national level. We usually take for granted
the term “human rights.” However, when human rights are actually
implemented on the ground, the term comes to be defined in

many different ways. Also, many people do not have a sufficient
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understanding of the international human rights mechanisms
that have been developed and improved inside and outside of
the UN. Only when the mechanisms are fully understood can
one efficiently apply the regulations and processes to improve
human rights. Human rights not only have diverse perspectives
and attributes, they also have connections with other universal
norms, such as peace. However, human rights is in danger of being
understood within the context of the personal interests of an
individual. For example, the proposition that human rights are
universal may seem to be without a doubt self-evident. However,
if this principle is not understood within the context it can be
wrongfully applied. In case of Korea, more than 60-years of
armistice system and unstable political relationship between
two countries should be taken into consideration while discussing
about human rights. We can find these areas for concern in
North Korean human rights activism.

Second is the problem with our general understanding of
North Korean human rights. Are North Korean human rights
equal to North Korea + human rights? This fairly simple equation
contains a complicated significance. As a member of the inter-
national community, South Korea is able to perceive the North
Korean human rights issue with human rights as its foundation.
At the same time, as the people of the South are not the people
of the North, there are great differences in handling the North
Korean human rights issue as compared to how South Koreans
deal with their own. The South and the North have different
understandings when it comes to human rights. Even within

the DPRK and the international community, we can see fairly



Introduction _5

significant differences in point of view. This leads to many
possible issues. An outsider’s understanding and judgment of
North Korea and its methods of improving the situation may
greatly differ with the North’s. To make matters worse, there is
alack of contact between the international community and the
DPRK. In addition, we often cannot confirm the accuracy of
information on North Korea.

Within these limitations, can we not say that the inter-
national community’s bias and urgency are to be blamed when
approaching the North Korean human rights issue? If the North
Korean human rights issue is approached by the state or the
administration for its political interests, it will not be free from
harsh criticism, whether by North Korea or other countries in
the international community. Furthermore, looking at North
Korea simply as a subject on which to apply international
regulations will not be tolerated by the North and will not make
actual improvement. It also calls attention to the mutual North
-South humanitarian issues. As human rights is universal, we
do not only examine our efforts for improving human rights
situation in our community, but also are concerned with the
human rights issues of a community with which one is not
affiliated. Therefore, there is a need for introspection regarding
activism around North Korean human rights.

Third is the issue of what role the international community,
especially South Korea, must take with regards to improving North
Korean human rights. The Kim Dae-jung and Roh Moo-hyun
administration (Feb. 1998 - Feb. 2008) were passive towards

North Korean human rights to the extent that they received
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criticism for remaining silent on the issue. However, this is far
from the reality. The Kim Dae-jung administration transformed
the war torn and divided Korean Peninsula by shifting from
viewing the opposite party as the enemy to viewing it as a
partner for reconciliation and cooperation. The Roh Moo-hyun
administration inherited Kim’s Sunshine Policy and worked to
institutionalize the North-South relations. This was a historic task
that no one can deny. Of course, when thinking about improving
North-South relations and the future of reunification, the sig-
nificance of North Korean human rights cannot be denied.

In comparison, the Lee Myung-bak administration (Feb.
2008 - Feb. 2013) came into office with public support for its
criticism of the two previous administrations’ engagement policy
with North Korea. Therefore, the administration pushed forward
a policy toward North Korea based on bring changes in North
Korea rather than improving relations with the North. The
current Park Geun-hye administration, although succeeding
Lee Myung-bak administration, is somewhat in between. In this
context, the North Korean human rights issue became more
significant in terms of policy toward North Korea. The South
Korean administration, in cooperation with the international
community, began to show a more active stance on the human
rights issue in the North. However, the South’s North Korean
human rights policy has been criticized as severing communi-
cations between the two Koreas by pressing the North. This
eventually limited South Korea’s ability to intervene in North
Korean human rights. Because the Park Geun-hye administration

is focusing on peace through the denuclearization of the Korean
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Peninsula, when it comes to North Korea policy, North Korean
human rights seem to be a secondary concern.

Naturally, two questions arise from this. First, which
comes first, North Korean human rights or inter-Korean relations?
Second, when pursuing these two goals, is there a choice between
North-South cooperation and international human rights cooper-
ation on the part of South Korea? In reality, the basis of South
Korea’s consistent North Korea policy is reestablishing ethnic
homogeneity, building peace, and preparing for reunification.
Cooperation between South Korea and North Korea and inter-
national assistance should not be a matter of choice depending
on the priorities of a given administration. Neither improvements
in North-South relations nor North Korean human rights
improvements should be prioritized. Instead, it is necessary
to work toward both simultaneously. For South Korea, the
North Korea problem poses both the prospect of preparing
for reunification and realizing international universal values.
Although it is a member of the international community, ROK
is in a unique position.

For North Korean human rights to improve, changes in
North Korea’s attitude and actions are absolutely necessary. In
that case, what role should the international community play?
For some time, the international community in and out of the
UN has called on Pyongyang to improve their human rights
situation accepting international inspections (starting with the
special rapporteur), guarantee right to movement, creating an
international network for North Korean human rights improve-

ment and open to receive technical cooperation. After building
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up international public opinion, it is now time to establish a
method for improving human rights that will reap real results.
For this, we must first objectively reflect on our North Korean
human rights policy. There is a need to consider whether the
realization of universal human rights in North Korean human
rights policy was in actuality universal and whether the inter-
national human rights regime was applied sufficiently to the
improvement of North Korean human rights. Of course, there
will be achievements and setbacks.

The initial North Korean human rights movement went
forward, and now we have an opportunity for introspection and
evaluation. North Korean human rights policy should be
evaluated taking into consideration both the universality of the
human rights proposition and the capacity to make effective
improvements. When discussing the human rights issue of a
country facing special circumstances, the perspectives of the
parties concerned and those nearby must be taken seriously.
When the human rights situation of the one community is left
out of the discussion and the standards of the outside world are
highlighted, can we really say that human rights is universal?
Shouldn’t we be more cautious and more meticulous when
handling the human rights of a country that has a unique ideology
and has hostile relations with much of the world?

This book evaluates North Korean human rights policy
from the perspective of effectively improving North Korea’s
human rights situation, but the book focuses on the role of South
Korea in crafting a solution. South Korea has a dual role in the

North Korean human rights issue. The first one is that South
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Korea and North Korea have a special relationship in preparing
for reunification through reconciliation and cooperation, and
the other is that the South is a member of an international
community that pursues universal values. If South Korea fails to
present concrete solutions to the North Korean human rights
issue, it will not be able to contribute to the improvement of
human rights. There is a need for a realistic and implementable
alternative. It is unnecessary to fill the absence of an alternative
with ideas and principles. It is meaningless to go back and forth
between universal and specialized rights, hard line and soft line,
and international mutual assistance and North-South cooper-
ation. Standing on one side of a particular assertion brings
agitation. For South Korea, North Korean human rights is the
main consideration in preparing for reunification as well as a
mirror that reflects the reality of the South. This is the reason
that the South must take the lead to the right path for finding
a solution to the North Korean human rights issue. This book
was written with this aim and hopes that it will contribute
significantly.

The aforementioned three questions comprise the heart
of this book and will be discussed in detail. Part I covers the
current state of international human rights mechanisms and the
necessity to apply them to the North Korean human rights issue.
Chapter 1 discusses the principles of human rights and state
responsibility. Chapter 2 focuses on the UN, looking for ways
in which international human rights mechanisms can be used
to improve North Korean human rights. Chapter 3 discusses

the characteristics of human rights that are at the core of human
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rights development. In addition, recent human rights trends
and the relevance of universal values to the progression of
human rights will be explored.

In Part II, the current North Korean human rights argu-
ments and policies within South Korea and the international
community will be evaluated in order to find lessons for crafting
new policies. Chapter 4 will introduce the existing North Korean
human rights policies in South Korea and in the international
community and will then be evaluated. In South Korea, the
political parties, CSOs, and national human rights institution
will be explored. The chapter also reviews the issues raised by
the relevant countries in the international community as well as
the UN and INGOs. Chapter 5 will introduce the main points
surrounding the North Korean human rights issues that have
been magnified by the South Korean administration, political
parties, and civic groups. Chapter 6 will identify five problems
arising from North Korean human rights policies and will take
these as the foundation for considering an alternative North
Korean human rights policy.

This book will offer both criticisms and alternative
solutions for improving North Korean human rights. The
main argument of this book, the establishment of a Korea human
rights framework, is the focus of Part III. I will suggest more
effective North Korean human rights strategies and determine
the appropriate role for South Korea and the division of labor
with the international community. Chapter 7 will establish the
basic framework for the Korea human rights debate by outlining

the fundamental human rights perspectives and policies, as
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well as comparing the status of human rights in both the South
and the North. In Chapter 8, the necessity of Korea human
rights will be suggested through examining of the past and by
looking to the future. In Chapter 9, the proper direction for
Korea human rights will be suggested. Recommendations will
be made, taking into consideration the roles and interactions of
the administration, civil society, and national human rights
institution within the framework of North-South human rights
cooperation.

Finally, the conclusion will explain the significance of
the Korea human rights argument and the tasks ahead. Korea
human rights takes the achievements of the current North Korean
human rights policies and points out the shortcomings. In
taking international human rights mechanisms as a foundation,
[ will suggest a path forward for improving human rights through
cooperation between the South and the North. I hope through
this book that the readers realize that North Korean human
rights have been exhausted as a target in the political arena and
that it is time for a fresh and constructive North Korean human

rights discussion.
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1. Human Rights Fundamentals and State Responsibility

The Fundamentals of Human Rights

The public’s awareness about human rights progresses as dem-
ocracy evolves. Accordingly, the scope of human rights has also
expanded. Therefore, it is a meaningless and unrealistic to task
to circumscribe the category of human rights. When looking at
mankind’s progression towards democracy, defining human rights
is vital. The Universal Declaration of Human Rights (UDHR)

Article 1-2 defines human rights as follows:

All human beings are born free and equal in dignity and
rights. They are endowed with reason and conscience and
should act towards one another in a spirit of brotherhood.

Everyone is entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind, such as race,
color, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status. Furthermore,

no distinction shall be made on the basis of the political,
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jurisdictional or international status of the country or territory
to which a person belongs, whether it be independent, trust,

non-self-governing or under any other limitation of sovereignty.

Currently, human rights is recognized as a universal value
that is shared by all the peoples of the world. Even authoritarian
administrations claim to support human rights protections and
establish a basic framework of human rights regulations so as to
avoid international criticism and isolation. This is necessary
because no one can deny the following special characteristics
that human rights possess. The Office of the United Nations High
Commissioner for Human Rights (OHCHR)! explains human

rights as follows:

The principle of universality of human rights is the cornerstone
of international human rights law. It is the duty of States to

promote and protect all human rights and fundamental freedoms,

1-Since Administrations have the primary responsibility to protect human
rights, the OHCHR provides assistance to administrations, such as
expertise and technical training in the areas of administration of justice,
legislative strengthening, and electoral process enhancements, to help
realize international human rights standards on the ground. The Office
also assists other entities with the responsibility of protecting human
rights to fulfill their obligations and individuals to realize their rights.
As the principal UN office mandated to promote and protect human
rights for all, OHCHR leads global human rights efforts and speaks out
objectively in the face of human rights violations worldwide. The Office
provides a forum for identifying, highlighting and developing responses
to today’s human rights challenges, and act as the principal focal point
of human rights research, education, public information, and advocacy
activities in the UN system.
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regardless of their political, economic and cultural systems.
Human rights is inalienable. They should not be taken away,
except in specific situations and according to due process. For
example, the right to liberty may be restricted if a person is
found guilty of a crime by a court of law. All human rights is
indivisible, whether they are CPR, such as the right to survival,
equality before the law and freedom of expression; economic,
social and cultural rights, such as the rights to work, social
security and education, or collective rights, such as the rights
to development and self-determination, are indivisible, inter-
related and interdependent. «++++* The improvement of one right
facilitates advancement of the others. Likewise, the deprivation
of one right adversely affects the others. Non-discrimination
is a cross-cutting principle in international human rights law.
The principle is present in all the major human rights treaties
and provides the central theme of some of international human
rights conventions. The principle applies to everyone in relation
to all human rights and freedoms and it prohibits discrimination
on the basis of a list of non-exhaustive categories such as sex,
race, color, and so on. The principle of non-discrimination is

complemented by the principle of equality.

There are two levels of human rights, namely the individual
and collective levels. In the West, individual human rights is
emphasized, while the East emphasizes the human rights of the
group. The two sides often criticize one another. However, the
laborers, farmers, people of color, women, children, persons with

disabilities, foreigners and all socially vulnerable that are con-
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tained in those societies have thus recognized their rights and
have fought for them. Some scholars have summarized the special
characteristics of human rights as innateness, equality, and uni-
versality. However, for human rights to have meaning in reality,
political power must be obtained.2

Human rights is guaranteed through human rights law
and policies, which protects the individual and group from
infringements of fundamental freedoms and human dignity.
Human rights are expressed through conventions, common law,
fundamental principles, and other legal means. Human rights
law has been utilized as a special method to encourage the state
to perform its duty to protect human rights. On the other hand,
it also establishes limitations on State actions so that human
rights is not infringed. However, human rights law does not
make human rights. That is because of the expansion of the
understanding that human rights is based on the truth that as
human beings we are born with innate rights. Conventions and
other legal means are in place to officially protect the individual
and group in the case of threats to human rights by the state.
Although the understanding of human rights as being innate
has spread widely and human rights laws have been established
and implemented, it is still difficult to say that in reality human
rights have improved, either globally or regionally. Rather, it is
more accurate to say that human beings’ expectations for human

rights protections have increased. Torture, the most notorious

2_ Lynn Hunt, Inventing Human Rights: A History (W. W. Norton &
Company, 2007), pp. 20-21.
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human rights infringement, had been acknowledged even in the
21" century, but international law agreeing to eradicate it, known
as the Convention against Torture and Other Cruel, Inhuman,
or Degrading Treatment or Punishment (CAT), was adopted in
1984, and the Optional Protocol to the Convention against
Torture and other Cruel, Inhumane or Degrading Treatment or
Punishment (CAT-OP) was adopted in 2002. Therefore, the gap
between perception and reality is significant. Human rights policy
and human rights activism are the essentials to shortening and

eventually eliminating this gap.

State Responsibility

For human rights, the State is like Janus, a two-faced being. The
state has the greatest potential to infringe upon human rights in
the name of maintaining power and for the benefit of the ruling
elites. As seen in the two World Wars and during the “ethnic

cleansing”3 of the Balkan Peninsula and Rwanda, when there is

3_The phrase ‘ethnic cleansing’ became widely accepted in the 1990’s to
describe the mass civilian killings of a particular ethnic group during
the disintegration of the former Socialist Federal Republic of Yugoslavia
and the Rwandan Genocide. Albanians, Croatians, and Bosnians, who
respectively demanded independence in Kosovo, Croatia, and Bosnia,
were massacred by Serbs who were supported by the Yugoslav
administration during the disintegration of the Yugoslav federation
ruled by Serbs. In that process, retaliation from both sides occurred.
During the Rwandan Genocide, a mass slaughter occurred between
Tutsi and Hutu to seize power. The phrase ‘ethnic cleansing,” however,
dates back to World War L. France, which regained Alsace-Lorraine
from Germany after becoming victorious in World War I, slaughtered
local Germans who had settled in the area after 1870.
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war or armed conflict, gross human rights violations are com-
mitted. The State is directly concerned when those tragic incidents
occur. Ironically, the state also has a duty to protect various
human rights. To protect human rights, the state establishes
laws and relevant institutions, allocating funds to implement
these policies. The state has a central role in the progression of
all areas of human rights, in particular the economic, social and
cultural rights (ESCR) of a nation. However in the meantime,
the civil and political rights (CPR) of a nation’s citizens must not
be neglected. As CPR move farther away from state power, they
increase. On the other hand, ESCR are unique in the sense that
it requires more of a state role. In other words, it is also said that
the state should be hands off in regards to CPR and be more
active with ESCR. However, this differentiation verifies that the
state has a large role in the protection of human rights, and it
should not be thought that the state’s role is limited. This is
because human rights include all the “positive and negative”
duties of a state. It is important to determine the scope of the
state’s actions with regards to the increase in human rights. For
the increase of human rights, it must be made clear to the state
which actions are prohibited. This will be the start for the state
in taking responsibility and understanding its duties in increasing
human rights. The media and civil society must strictly monitor
the state and offer criticism. Human rights provide the border
that the state shall not cross through, transcending a special

political system.4 If human rights is the common norm that all

4_For a discussion about this as well as classification and integration of a
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political systems should abide by, then the state has the duty to
spread and increase human rights to all of society.
International human rights law specifically proscribes
that the state has the duty to respect, protect, and fulfill human
rights. For example, the UN Committee on ESCR insists that all
economic and social rights, like other human rights, must be
enhanced and suggests the state must abide by the following
three duties: First, the “duty to respect” focuses on the preven-
tion of states from wrongfully intervening in the freedom and rights
of any special case. It requests the state to not interfere with its
people. In fact, there are instances in which the state must take
active measures to prevent interference. For example, in the case
where a state institution prohibits a certain action or infringes
on a duty, it must take measures to provide compensation.
Second is the “duty to protect,” which means that the state has the
duty to protect human rights in instances where an individual’s
or a group’s rights is violated by a third party. Here the state’s
duty to prevent, stop, relieve and punish in protecting rights is
emphasized. Third, is the “right to fulfill,” which gives the State
the responsibility to provide the necessary resources to promote
and enhance a given human rights situation. This is emphasized
when the methods of promoting rights is limited or do not exist.
Under these circumstances we can look forward to the state’s active

approach to improving ESCR. These duties are also congruently

theory of human rights, see Bhikhu Parekh, “Non-ethnocentric univer-
salism,” in Tim Dunne and Nicholas J. Wheeler (eds.), Human Rights in
Global Politics (Cambridge: Cambridge University Press, 1999), pp.
128-159.
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applied to CPR. This is because human rights supplement and
strengthen each other. That is known as the principle of human
rights indivisibility and interdependence.

Human rights in general are guaranteed by the state for
all those within its territory. Moreover, some human rights are
guaranteed for a particular group. Suffrage, for example, only
applies to citizens of the state. Certainly the state has the duty to
enforce measures opposing any treatment that may hinder the
rights of the people within its territory and also has the duty to
actively look for methods to provide effective relief for people
that may have their rights violated. Of course, under inter-
national law the enjoyment of human rights may be limited under
special circumstances. For example, after a fair trial through which
an individual is determined to be guilty, the state can imprison
the individual, legally limiting his or her freedom of movement.
The limitations of the CPR are possible only when are necessary
to protect national security, public order, public health or morals
or the rights and freedoms of others, and are consistent with the
other rights in the international laws.. The ESCR also may be
limited through the law, but those limitations are only possible
when basic human rights is not infringed upon and when it is

for the overall public welfare.
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2. The International Human Rights Regime

The Development of International Human Rights Standards

In 1946, with the establishment of the OHCHR by the UN General
Assembly, the OHCHR was tasked with drafting a declaration
on human rights and fundamental freedom. The UN CHR
established a drafting committee for the declaration and covenants,
meeting for the first time in January 1947 to report the drafts to
the UN General Assembly. After a two-year review process,
the UDHR was adopted on December 10, 1948. The UN CHR
continued to work on the incomplete human rights covenants.
Through that process, the General Assembly adopted a resolution
in 1950 affirming that the CPR and ESCR are interrelated and
interdependent. After much deliberation, the CHR requested
the drafts of the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic,
Social, and Cultural Rights (ICESCR) be written. Thereafter, upon
submission of the drafts, opportunity to review the documents
was given to human rights experts and diplomats across the
world. After a long and meticulous review, the covenants were
finally adopted in 1966. Along with the UDHR, the covenants
came to be called the International Bill of Human Rights.
With the adoption of the International Bill of Human
Rights, international human rights law was expanded with the
addition of various conventions and covenants, such as the Inter-
national Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) adopted in 1965; the Convention on

the Elimination of All Forms of Discrimination against Women
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(CEDAW) adopted in 1979; the CAT adopted in 1984; the
Convention on the Rights of the Child (CRC) adopted in 1989;
the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (ICMW)
adopted in 1990; the International Convention for the Protection
of the Rights of All Persons from Enforced Disappearance
(CPED) adopted in 2006; and the Convention on the Rights of
Persons with Disabilities (CRPD) adopted in 2006. However,
international human rights covenants are only legally binding
at the time they are ratified by each state, and are an expansion
of the respective countries’ constitution and regulations.

Human rights is officially expressed through international
law. International human rights law consists of declarations,
guidelines, principles, covenants, and common law. The intro-
duction of the series of international human rights conventions
and institutions after 1945 established the legal human rights
framework. The establishment of the UN developed international
human rights institutions and provided a space for adoption. In
addition, regional cooperation institutions were created, increasing
the area’s interest in human rights issues. Overall, states have
adopted general rules and regulations in their constitutions that
protect human rights.

According to Article 4 of the ICCPR, at the time of a public
emergency that threatens the life of the nation and the existence
of which is officially proclaimed, the States may take measures
limiting or exempting them of their obligations as long as this
does not involve discrimination based on race, color, sex, language,

religion or social origin. Upon relief of those obligations, the
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State must report to the UN Secretary General the reasons for
their derogation (Article 4.3 of the ICCPR). However, there are
rights that may never be ignored, even during war or armed
conflict. Those rights is the right to survival, freedom from
torture, freedom from slavery, and the freedoms of conscience,
thought, and religion. The infringement of those fundamental
rights cannot be justified, even at times of war or in states of
emergency.

The increase in interest in human rights on the inter-
national level stems from the mass killings of people during the
two World Wars. The preamble of the Charter of the UN indicates
that the peoples of the UN determined “to save succeeding
generations from the scourge of war, which twice in our lifetime
has brought untold sorrow to mankind, and to reaffirm faith in
fundamental human rights, in the dignity and worth of the human
person.” Article 1 Clause 3 states it aims “to achieve international
co-operation in solving international issues of an economic,
social, cultural or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or
religion.” This clearly displays the UN’s main goals in their
establishment. This is also a clear indication that respect for human
rights and achievement of peace are indivisible. In addition, even
at times of armed conflict, basic human rights must be respected.

International humanitarian law also has a deep connection
to the protection of human rights. International humanitarian
law5 is a series of principles and regulations agreed to by the

international community in order to reduce the pain and suffering
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of human beings at times of armed conflict. Considered a part
of international law, international humanitarian law is structured
through international covenants and common law. It has the
aim of protecting wartime rights of prisoners (civil and military)
of conflict and neutral countries, as well as limiting the measures
of conflict. The 1864 Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces
in the Field, signed by 12 states, became the foundation of
today’s international humanitarian law. The 1874 International
Conference and the Hague Conventions of 1899 and 1907 also
became an important foundation for international humanitarian
law.6 The minimum standards that must be abided by at the time
of armed contflict by actors are listed in four Geneva conventions.
The rules indicate that all those not involved in hostile actions
shall not be discriminated against in any environment and shall be
treated with human dignity, and all wounded people and patients
are to receive protection. In addition, another humanitarian law
indicates that at the time of armed conflict cultural assets are to

be protected and prohibits the use of weapons of mass destruction

5_ International Humanitarian Law is often called as ‘Law of Armed
Conflict’ or ‘Law of War.’

6_ The current International Humanitarian Law refers to the Geneva
Conventions of 1949-the Convention for the Protection for the
Wounded and Sick Soldiers on Land during War, the Protection for the
Wounded, Sick and Shipwrecked Military Personnel at Sea during
War, the Treatment of POWSs, and the Protection to Civilians in Wartime.
The Additional Protocols to the Geneva Conventions, adopted in
1977, are the Protocol for the Protection of Victims of Armed Conflicts
and Non-Armed Conflicts.
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including chemical weapons. In 1995, the Protocol on Blinding
Laser Weapons (Protocol IV to the 1980 Convention) was adopted,
prohibiting or limiting the use of laser weapons during armed
conflict. In 1997, the Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines
and on their Destruction was adopted.”

For a long time, international human rights law and
international humanitarian law were considered two separate
fields of international law. International human rights law was
considered to be focused on establishing standards for the state
for the protection of individual rights and fundamental freedoms.
In contrast, international humanitarian law was understood as
establishing standards to protect victims of war and framing the
conditions of hostile actions. In other words, human rights law
is seen to be difficult to apply during times of emergency and
armed conflict. Those with this position mention that at times
when ICCPR threatens the survival of the state at the time of an
emergency, aspects of fundamental rights may be partially ignored.
However, for the most part, international human rights law is
applicable during times of armed conflict.

Human rights is an essential ingredient to peace and
security, and at times of armed conflict, human rights protection
should be of top priority. In 1966, U Thant, then Secretary General
of the UN, investigated the level of protection of human rights

by international human rights institutions. It was discovered that

7_The Mine Ban Treaty, which took effect on March 1, 1999, is also called
the Ottawa Treaty.
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the International Human Rights Bill more broadly protected
human rights as compared to the Geneva Conventions. Those
findings were applied to the 1968 International Conference on
Human Rights held in Teheran, Iran and the series of resolutions
adopted at the 1970 UN General Assembly. It was determined
that human rights is to be applied even at times of armed conflict.
At the 1993 World Conference on Human Rights held in Vienna,
Austria, the Vienna Declaration and Program of Action was
adopted, encouraging states to strictly abide by international
humanitarian law and to comply with the minimum standards
of human rights protections necessary for all affiliated with the
armed conflict. In addition, in 1996, the UN CHR recognized the
need for basic principles to be applied at times of state violence.
It is now evident that international human rights law and inter-
national humanitarian law are not separate. Rather, they are
mutually complimentary to each other. Simply put, even if it is
an individual armed conflict, one must receive protection from
not only international humanitarian law but also international

human rights law.

The Development of Human Rights Institutions

The UN human rights mechanisms can be broadly categorized
as charter-based bodies and treaty-based bodies. The UN
Charter mandates six main bodies that carry out the important
duties of the UN. These are called “charter-based bodies.” Each
body carries out duties mandated in the Charter, and as time

passed their role has gradually progressed. Each charter-based
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body implements its respective establishment of the body,
drafting, and adoption of resolutions and duties of supervision.
The six principle charter-based organs consist of the General
Assembly, Security Council, the Economic and Social Council,
the Trusteeship Council, the International Court of Justice and
the Secretariat. Furthermore, the UN CHR that was under the
Economic and Social Council was replaced in 2006 by the
Human Rights Council (HRC). The HRC introduced the UPR,
a human rights mechanism by which member states’ human rights
situations are periodically evaluated. The advisory committee
was created by revising the petition process. The HRC continues
to cooperate with the special procedures that are theme based
or country based.

The special procedures of the human rights issue was
established by the UN CHR when a pro-US military coup, led
by Chilean General Augusto Pinochet, occurred in 1973. The
CHR organized the special working group to investigate the
human rights situation of Chile in 1975 and appointed one
Special Rapporteur and two experts to conduct an investigation
of missing persons in Chile in 1979. In 1980, the CHR set up
the Working Group to examine enforced disappearances of
persons. The special procedures consist of a Special Rapporteur,
a Special Representative of the Secretary General, Working Group
and Independent Experts, whose tasks are to examine how the
principles of human rights is applied in reality, to establish a
foundation for communication between administrations, to help
silent victims raise their voices, and to promote communication

with administrations regarding specific measures to protect human



28_ North Korean Human Rights: Crafting a More Effective Framework

rights. As of 1 November 2014, there are thirty-nine thematic
and fourteen country mandates.8

The Security Council is responsible for the installation
and management of the International Criminal Tribunal for the
former Yugoslavia and the International Criminal Tribunal for
Rwanda and currently the ICC. As of 1995, the Trusteeship
Council has placed a hold on actions.

On the other hand, treaty-based bodies are committees
that monitor the implementation of core international human
rights treaties. The ten human rights treaty bodies consist of the
Human Rights Committee (CCPR); the Committee on Economic,
Social and Cultural Rights (CESCR); the Committee on the
Elimination of Racial Discrimination (CERD); the Committee on
the Elimination of Discrimination against Women (CEDAW);
the Committee against Torture (CAT); the Subcommittee on
the Prevention of Torture (SPT); the Committee on the Rights of
the Child (CRC); the Committee on Migrant Workers (CMW);
the Committee on the Rights of Persons with Disabilities (CRPD);
and the Committee on Enforced Disappearances (CED). The
treaty-based bodies review and monitor the reports submitted
by the member states signed to the respective international
human rights treaties and make recommendations for areas of
improvement. In the process of making the concluding obser-
vations, the treaty-based bodies can call on the representative of

the member states and question them as well as request additional

8_ See http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.
aspx (Accessed on February 2, 2015)
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documentation.

The monitoring and recommendations of the treaty-based
bodies are founded on expertise and are implemented effectively,
which can bring about cooperation from the treaty parties. However,
the limitations of the treaty-based bodies are that there are
no appropriate measures to address delays or failures to submit
reports by the states and there are difficulties in verifying the
contents of reports. Nonetheless, the treaty-based bodies allow
for the general evaluation of the human rights situations of the
member states. When the international human rights organizations’
monitoring and the will of the member state to improve human
rights come together, then the treaty-based bodies will be able
to contribute to the furthering of human rights.

The UN has utilized these human rights bodies to establish
and implement effective strategies to prevent human rights in-
fringements and to protect and improve human rights. As human
rights protection is usually the responsibility of the state, much
of the strategy is aimed at the state’s ability to increase human
rights through technical cooperation. In the human rights isa of
the UN, technical cooperation is managed by the OHCHR. In
addition, the UN human rights bodies aim to increase the under-
standing of human rights through human rights education and
publishing human rights material. The main strategy that the
UN human rights bodies to protect and promote human rights
is comprehensive approaches, technical cooperation, human
rights education and campaigns, human rights monitoring, civil
society cooperation, and promotion. Among these, comprehensive

approaches, technical cooperation, and cooperation with civil
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society will be described in more detail.

The comprehensive approach encompasses, as the name
implies, early warning, humanitarian action, maintenance of
peace, and development projects. It refers to the integration of
human rights to other UN actions, leading to a holistic approach.
According to Paragraph 8 of the declaration made at the World
Human Rights Conference in 1993 in Vienna, “Democracy, develop-
ment and respect for human rights and fundamental freedoms
are interdependent and mutually reinforcing.” Former Secretary
General Kofi Anan emphasized the comprehensive approach.
This is apparent in his declaration of the Renewing the United
Nations: A Program for Reform made on July 14, 1997. According
to Paragraph 78 of the document, “Human Rights is integral to
the promotion of peace and security, economic prosperity, and
social equity.” The comprehensive approach to human rights
means that the actions of all UN institutions are interrelated. In
other words, human rights encompasses all actions of housing,
food, education, health, trade, development, security, labor, women,
children, native peoples, refugees, migrants, the environment,
and humanitarian support. The goals of a comprehensive approach
to human rights is first to increase the cooperation of all UN
institutions, second to consolidate UN actions that were thus
far not affiliated, and finally to show that respect for human rights
is not separate from other actions of the UN. Therefore, the four
main duties of the UN Secretariat such as the guarantee of peace
and security, social economic action, development cooperation,
and humanitarian actions are all crosscutting. When the compre-

hensive approach is taken to human rights, the OHCHR requires
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the cooperation of the Office of the United Nations High Com-
missioner for Refugees (OHCR), the World Health Organization
(WHO), the United Nations International Children’s Emergency
Fund (UNICEF), the International Labor Organization (ILO),
the United Nations Educational, Scientific and Cultural Organ-
ization (UNESCO), the Food and Agriculture Organization (FAO),
and the United Nations Development Program (UNDP).

International Human Rights Policy

When discussing human rights as a focus of the international
community through the UN, the following strategies are used.
First is the human rights-based approach to development (RBA),
next is the creation of a program that deals with human rights
(this is the restructuring of existing programs to have a human
rights focus and incorporating human right elements to field
work), and finally is the requirement that all development policy
and projects have their own human rights programs. The OHCHR
plays the key role in making all UN bodies take a comprehensive
approach. This section looks closely at the comprehensive human
rights approach implemented by the UN.

The first line of defense is the U.N.’s early warning actions.
Many times, the main cause of human rights infringements lie in
humanitarian disasters, mass evacuations, or the outbreak of
refugees. Therefore, it is crucial to make sure that at the time of
conflict, the parties are restrained from making human rights
infringements and the possibility of humanitarian disasters is
reduced. The UN operates the early warning system to identify

any possibility of conflict. Focusing on the root cause of conflict
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contributes to the prevention of tragedy and finding an inclusive
solution. The UN has mechanisms and processes in relation to
this, such as the Special Rapporteur, the Special Ambassador,
Treaty Bodies, working groups, and field workers. Integrating
human rights prevention and the early warning system has the
aim to improve the accuracy of the UN’s early warning ability
through the integration of the general interest in human rights.
This is greatly beneficial to effective cooperation before, during,
and after an emergency happens.

The second strategy is the integration of human rights
and development. At the 1957 UN General Assembly, it was
announced that a comprehensive economic development program
includes the maintenance and progression of peace and security
contributing to the improvement of quality of life as well as
respect for human rights and fundamental freedoms. This approach
was verified at the International Conference on Human Rights
held in Teheran 1968, and thereafter at the World Conference
on Human Rights in Vienna 1993. In Vienna it was revealed that
genuine and sustainable development requires human rights
protection and improvement.

Development went further, from satisfying “basic needs™®
to being understood as a right. At the 1986 UN General Assembly,
the Resolution on Development (A/RES/41/128) was adopted.

9_Basic needs refer to the resources that are absolutely necessary to enjoy
material well-being in the long term. Access to food, water, shelter,
clothing, hygiene, education, and health are also included here. See
Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy,
Second Edition (Princeton, NJ: Princeton University Press, 1996).
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According to Article 1, development is defined as follows:

The right to development is an inalienable human right by
virtue of which every human person and all peoples are entitled
to participate in, contribute to, and enjoy economic, social,
cultural and political development, in which all human rights

and fundamental freedoms can be fully realized.

When development was treated as a rights-based approach
it was at first confused with humanitarian aid and was also
considered to be charity. However, now development is being
accepted as a legal right and as a duty. At present, the responsibility
of the state includes its positive duty regarding what must be
provided and its negative duty regarding what should not be
done. When accepting the frame of rights, the elements of housing,
health, food, child development, rule of law, and sustainable
human development can be discussed. The concept of duty here
does not only include attending to individual needs, but also
responding to human rights that are not transferable. Through
this concept, people demand justice as a right and the community
requests international support. Therefore, the international
economic order establishes the argument for the respect of human
rights.

The UN institutions are founded on rights, and through
policies and programs they coincide with international human
rights norms and standards. The UN development support can
be seen as an example. The goals of development programs are

as follows:
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1. To maximize the effectiveness of the donor institutions
and the program

2.To strengthen cooperative projects while taking into
consideration developmental priorities

3.To guarantee the coherence and interaction between

development programs

To accelerate the process of integrating human rights
and development, the UNDP and the OHCHR signed an agree-
ment to work to improve the effectiveness of their mutual activities
through cooperation and adaptation. Both entities emphasized
the design of the methods to implement rights and developing
an index within the social sector that at the same time works
toward a comprehensive approach to human rights and develop-
ment. There are also the efforts at integrating human rights and
peace as well as human rights and humanitarian activities intoa
comprehensive approach to human rights.

The third strategy for the UN’s protection of human
rights is technical cooperation. The UN Technical Cooperation
Program in the Field of Human Rights assists states, at their
request, to create and strengthen national structures that have
direct influence on the observance of human rights and the
maintenance of the rule of law. The program emphasizes the

“incorporation of international human rights standards™0 in

10_ Domestic implementation of international human rights standards
refers to instances in which signatories to international human rights
conventions establish or revise relevant domestic laws and establish
implementation mechanisms for the implementation of conventions.
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national laws and policies to strengthen and build national
institutions that are capable of promoting and protecting human
rights and democracy under the rule of law. This program is
achieved through technical advisory and support of the des-
ignated state and its civil society. Technical cooperation, which
is led by the OHCHR, is by no means a replacement for the
investigation and monitoring of human rights programs. Rather,
it is a supplement.

A country wanting to receive benefits from the UN’s
technical cooperation unit must fill out and submit an application
to the UN Secretariat. The Secretariat then evaluates the human
rights situation of the country. During the evaluation, the following

elements are investigated:

1. Recommendations from the UN Treaty Bodies

2.Recommendations from the HRC and related mech-
anisms

3.Recommendations from the UN Trusteeship Council

4. Considerations and opinions of NGOs and national

human rights institutions

Regarding this, the Vienna Declaration and Program of Action adopted
by the World Conference on Human Rights in Vienna on June 25, 1993
encourages each state to reflect international human rights conventions
in its constitution and relevant laws for the fulfillment of the conventions.
It also advises that each state establish an independent national human
rights institution that suggests plans for human rights policies to the
administration and monitors the implementation of the policies.
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After the evaluation process by the state, the OHCHR
implements the necessary technical cooperation program.
Thereafter, the effectiveness of the program is evaluated. The
main subjects of the technical cooperation program are countries
that are in the process of democratization. Specifically, the
technical program is carried out based on the results of the
evaluation process of the necessary elements of the state. That